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Lawyer Can't Defend Against Legal Mal Suit
Brought By Her Former Client, Judge Rules

Fovmer Client's Silence
Can't Be Read ar Consent

BY SHANNON P. DUFFY

{18, Canrthawse Coveepfondent

A federal magistrate judge in Camden
has disqualified the firm of Obermayer
Rebmann Maswell & Hippel from han-
dling the defense of a legal malpracrice
claim against a lawyer who recently
poined the firm because che firm also pre-
viously represented the clients who are
now suing him,

In a strongly worded, 31-page opimiaon,
LS. Magistrate Judge Robert B. Kugler
found that Obermaver attorney Kimberly
Sutton suffered from a conflict of interest
in defending attorney Gregory D,
Saputelli and his former firm, Saputelli &
Associates.

Kugler wasn’t impressed by Sutton's
glaim that her former clients never
objected to her appearance on Saputelli's
behalf.

“All of defendants’ arguments are
based on a mistaken assumption that
Sutton’s and Obermayer’s ethical obliga-
tions to their former clients under Rule
of Professional Conduet 1.9(a){1) can be
waived through silence or implied con-
sent. The rule requires much more,”

Kugler wrote.

Saputelli, who is now a partner at
Obermayer, was sued by Cantor Cantor
& Kean, a real estate development part-
nership, for malpracrice in representing
them in a New Jersey real estate deal that
soured and ended up in court.

While he was seill with his own firm,
Saputelli represented CCK in the real
estave transactions. When the dispute

moved to court, Sutton, who was already
with Obermayer, defended CCK in a suit
in the New Jersey Superior Court.

Afrer CCK losc the lawsuit and was
ordered to pay damages, it sued all of the
lawvers — including Saputelli, his former
firm, Sutton and the Obermayer firm.

But in an amended version of the suit,
CCK dropped Sutton and her firm as
defendants,

By then, Saputelli had joined
Obermayer as a  partmer in its
Haddonfield, N.J., office. Soon afrer the
second amended version of the suir was
filed, Sutton entered her appearance to
defend him,

CCK's lawyers in the malpracrice case,
Alan L. Frank, Lance 5. Rosen and Dravid
T. Shuiick of Frank & Rosen, moved o
have Sutton disqualified due to her previ-
ous representation of CCK in the under-
lying state court action.

Surton agreed that she had a previous
artorney-client relationship with CCK,
bt insisted that she should be allowed to
continue representing Saputelli since
CCK had tacitly or impliedly consented

by allowing her to start working on the
case without raising any objection.

CCK wouldn't be harmed, she insisted,
since any information she had gained
from the period she represented CCK
was the same information Saputelli had
trom his own representation of CCK.

But Kugler found that Sutton’s ethical
Uhlig:itinns to CCK could not be deemed
waived based solely on CCK’s silence.

“A non-artorney former client’s silence
can never rise to the level of the
informed consent required under Rule
1.9Ca)(1)," Kugler wrote,

And under Rule 1.9(h), Kugler also

found that Sucton's r-_']arnz-:;en:arion of

saputelli would create an impermissible
i’ll.'li]ﬂ'.l]":l[li’.";.‘ 1:.!1'I i]'.HPTI.']}'.IF!.E'E_\'.

“An ordinary citizen would look at the
facts of this case and see an attorney who
previously stood before a state court and
defended her clients in an action involv-
ing a real estate transaction, suddenly on
the other side of a subsequent federal
action relating to that same real estate
transaction representing interests directly
adverse to those very same clients,”
Kugler wrote.

“That ordinary citizen would not
EIPPFEL‘IEI[U [h'.'I.E [hﬁ state court action ...
was in essence a breach of contract
action, while the subsequent federal
action was for professional malpracrice,
nor appreciate the subtleties of privileges
and waiver. All the citizen would observe
is Plainriffs’ former defense attorney,
Kimberly Sutton, on the opposite side of
a lawsuit from her former clients advo-
cating for a new client regarding the
same ar similar matcer.”

Kugler said that when he balanced the
competing interests in the case, “the scale

. tips overwhelmingly in favor of dis-
qualification.”

Even a “casual reading” of the ethical
rules and the cases interpreting them, he
said, “would lead to the inescapable con-
clusion that her representation on the
defendants here is prohibited.”

As for the potential prejudice 1o
Saputelli in losing the lawyer he chose to
defend himself, Kugler found thart ic
weighed little because he “knew or
should have known thar Surtton and
Obermayer would be disqualified from
representing him in this action if their
disqualification was sought.”

In his final pages, Kugler had a few
sharp remarks and a word of warning as



he denied Sutton’s moation for Rule 11
sanctions against CCK's lawyers in which
she argued that the motion seeking her
disqualification was “frivolous.”

Procedurally, Kugler found that
Surton’s motion suffered from multiple
flaws. Although the rules require that a
Rule 11 motion be filed separately from
any others, Kug]ur said, Sutton simply
included it in her response to the disqual-
ification motion,

Rule 11 motons also cannot be filed
until 21 davs have passed after serving
them on one’s opponent — a provision
intended o create a “safe harbor” so thar
an attorney accused of violating the rule
has a chance to correct the conduce
betore the court takes action. Sutton
irnored the 21-day requirement, Kogler
said.

And in a final footnote, Kugler said
that while he had never even reached the

merits of her arguments, he found
Sutton’s sanctien motion “to be entirely
frivaelous on its face.... Counsel are
warned that REule 11 and the court's
inherent authority permit the court, on
its own motion, to IMPoSe sanctions on
attorneys for filing frivolous motions.”
(Copies af the 31-page vpinion in Cantor
v, Ettin, PICS NG, 290-0673, are available

frome The Legal Intelligencer. Please refer

ta the order form on p. 9).



